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Passed by Shri. Uma Shanker, Commissioner (Appeals)

Arising out of Order-in-Original No. SD-06/18/AC/Mahalaxmi/16-17~: 29/03/2017 issued
by Asst. Commissioner, Central Tax, Ahmedabad-South

'tT s1cftc1<11a1 <ITT "fllf \fcf tJm Name & Address of the Appellant/ Respondent
Mahalaxmi lnfracontract pvt Ltd

Ahmedabad

ash{ anf gr Gr4t m?gr aria)s 3ra aa & a a z an?r a uf zqnRenfa fa aar ·g er arf@art at
a7ft zr garur alwqra +raaT &l

.A.ny person a aggrieved by this Order-In-Appeal may file an appeal, or revision application, as
the one may be against such order, to the appropriate authority in the following way :

ad var ar g+1rur 3radar
Revision application to Government of India :

In case of rebate of duty of excise on goods ·exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.

ufe ca gram fag fa 1lffif ct <fW< (~ m~ <ITT) f.'mm fcpm <Tm "l=IIB oT I

(b)

(4) bu war zycn rfe,fa, 4994 #t sr ta Rt aar mg mm?i a a qla ear at u-qr qrvga siafa y+terr 3r4a aefl Ra, +IT "fficITT, fa +ia1ca, lea [am, a)ft if#a, ftaa a '+!"<A, 'ffi'R 1=!11f. ~ ~

:, 110001 <ITT c#I" "GfAT~ IA (i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
V Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building, Parliament Street, New

Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid:

(ii) afe mr #l znR # l=fflIB .'f a ft ztR a»a fa4t aver a 3rq analzu f#ft suermr a aw?
augnn i m ua gg mf , u fa4t aver zar qvs i a?a fa4tara i za fa#ft usr i st c#1" W<Pm ci5

hr g{ st(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the· goods in a
warehouse or in storage whether in a factory or in a warehouse. ·
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(a) ma ate fat ng a teat Raffaa m r qra t ffafo i ujtr zyca ea ea r Uqrari
zrca # Rademm i it and are f98t zrz urqrfuffa &

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
_India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India,

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if Gara 6t sarr zyea # •pram fg ut sz@t fee mar # u{&it ha om?st uit gr ear vi
fa garf 3ng«it, rfta rt uRa err "W'l"lf -q'x ~r mer if faa tf@)far (i 2) 1998 Irr 109 I
~fcp-q ~ "ITT I

(d) Credit of any duty allowed to be utilized towards payment· of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. ·

(1) #tr Una gc (3rfa) Pr1ra#), 2oo1 cfi frm,, 9 a siafa Raff{e qua ia <g--e cIT mtrll'fo
mqq 3lmT cfi m=c, sr?grhf Reif a Rtm 9ta per-arr y sr#la 3mar at c:T-c:T mtrll'f cfi Wi!.T
sf an4ea fsn uta ag1 Ur rer arr s. r grff a siafa err 35< feiffRa rt # Tar
# rqd er €)I--s rear #6) m=c, '1ft "ITT.fr ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@ea 3aa # arr uni iama van ga lg q) zu saa a mm ffl" 200/- ~ :fIBR ctr~
3ITT" ugi icaaa ga Gara k nar st at 4 ooo/- al #l 477ar #1 ugI

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more,
than Rupees One Lac.

tr zyca, tusari zgca gi hara arfl#tr Inf@aw u 3rat­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) tr Una zyc rf@rm, 1944 cffi" 'clffi 35-#1/35-~ cfi~:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(6) saffaa qf2 (1) a i aa; airrarar t r@la, 3r@htm ii v#tar zyca; #ha
qla ycan ya ara ar4lat1 urn@raur (free) at uf?a eRr f)fat, Islar i 3it20,
#ea 1Raza qm1rug, arut +, '1-16l-li:il€JIC:-3B0016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.

0
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed_ unde~ Rule 6 of<Central Excise(Appeal) Rules, 2001 and shall be
accompanted against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) uf@ zr srr # { e sn?gi ar mt at a it r@ta me sjlagr # fu #6) cpf :fIBR °i3tajCKf
is Fcnm ult a1fg ga # sta g; ft fa frat udh arf aa a fg uenferf 3rftfrz
7rnTf@raw at ya 3fl zu tral t va 3mar fhu ulir °& I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid ·scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) nrurqa zyca a1f@fa 497o z,en igitfr #t 74qP--1 a aiaf fufRa fhg rara3rra T
Te 3mT?gr zenRe,Ra fufu ,Tf@rant a 3mar #j rls #l va IR u s.6.so ha a 1Ir1 Ie.
feas amz aff1

Q One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended. ·

(5) 0 3ITT~ l-frwlT cp]" fiat av ar fuii #l aj ft en 3raff fcnm \i'lTffi ~ \i'lT "fTll-ITp,
#tu qa zca vi hara 3r4l4tr arznf@raw (araffaf@e) frm, 1o2 i ff&a &

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) "ffll-lT zycn, a€tr snra zyc vi hara art4t1 =nn@raw (free), a v rf)cit ct 1-fTl-@ lf
a#car ziar (Demand) a is (Penalty) cpf 1o% qa san aar 3#far ? tgifa, 3f@a q45 1o
cRl$~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

a#21r3eala3itaraa3iii, nf@stat "a{cr fr ia"Duty Demanded) ­
.:,

(i) (Section) is 1uphas feif «rf@r;
(ii) fc;rlrr -ai1rc=nrc;:r~c:~~uftr;
(iii) ~~~cfi" fo:m;l=r 6 cfi"~~'{ITT!.

e, zrgqasmr 'if 3r4)' isz4 smrstas i, 3rfh' a1Rn m as feeq eraarfeararm .
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.1 O Crores. It may be noted that the pre-deposrt 1s a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section_11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credi~ Rules."' .

.,r,i-.r 3'JW!r ;i; llfit ri-;r~ ;i;-~ 'I""' 3l'l1'T 'I""' ..-r-"" f;la1f.la: ;,l' ITT wr 1%"o" '1"" ',,""' ;i;

40sraratc r 3it srzi #a aus faarfea zt as avs a 10% 0rar # Rt sratl·..7o .:, ,/ .-, 1 v'.''lc,'?;,.,_'-.,_
· :, :'· ~ · SOUTH '·%'\._

In view of above, an appeal against this order shall lie befo~e th_e Triburn~r~p~~'e}! of\,
10% of the d~ty_ de1:17ande~-• where duty or duty and penalty are m dispute, ~{ f~e~~';}:ti~ fie~\
enty atonesasute. • iI ✓,\ ,Y , a i

,~,~ ·-~, . v-'·,. ,~ I4coo>__ ···._'/
'/':r.;,_ 'I:, 1:, ·· ,· .r

+--- .·
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ORDER IN APPEAL

V2(ST)59/A-11/2017-18

M/s. Mahalaxmi Infracontract Private Limited, B-2, Corporate
House, Opp.- Pakwan-2, S.G. Highway road, Ahmedabad- 380 054 (
centralized STR No. AAGC M4615E SD001) (hereinafter referred to as

'appellants') have filed the present appeals against the Order-in-Original

number SD-06/18/AC /Mahalakshmi/ 16-17 dated 29.03.2017
(hereinafter referred to as 'impugned orders') passed by the Asst.
Commissioner, Service Tax, Div-VI, Ahmedabad (hereinafter referred to
as 'adjudicating authority').

2. The facts of the case, in brief are that appellant reversed following
cenvat credit during audit itself and before of SCN.

Table-A

Iss­
ue
A

B

C

D

Issue pointed out by audit team vide
Audit report No. FAR 390/2014-15
Capital goods (Excavator+ Garder)
on which cenvat have been availed
has been removed after being used.
Cenvat credit reversal after giving
certain percentage deduction u/r
3(5) of CCR, 2004
Reversal of Cenvat credit of
insurance service tax availed on
above Capital goods removed.
Proportional reversal u/r 3(5) of
CCR, 2004, of credit availed as
capital goods did not remain with
appellant

Reversal of credit of service taken
on purchase of office building as
office building is not input service
Reversal of cenvat availed on Ed.
Cess & Sec. Higher Ed. Cess paid on
CVD, though it was exempted vide
NN 13/2012-Cus & 14/2012-Cus
TOTAL PAID

Cenvat
reversed
8,61,355
Not
Contested by
appellant

44,542

17,19,854
Not
Contested by
appellant

4,57,184

30,82,935

Interest
paid
1,11,318

5,756

2,22,267

59,081

3,98,422

0

0

3. Vide impugned OIO whole wrong availment of ceny:~r.·~t~:ftj·~~emand ~
of Rs. 30,82,935/- was confirmed Invoking extended/gejjf@js.731) or

• C•r ... ,.._.:,,,,lo{',..",-" y=5
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0

FA, 1994r/w rule 14 of CCR, 2004 and ordered to be recovered with
interest u/s 75. Further imposed penalty of Rs. 15,41,468/- (50% of

demand confirmed) u/s 78(1) and penalty of Rs. 10,000/- u/s 77(2) of
FA, 1994. Cenvat credit Rs. 30,82,935/- already reversed along with
interest of Rs. 3,98,422 paid, was appropriated in impugned OIO.

4. Being aggrieved with the impugned order, the appellants preferred

an appeal on 11.05.2017 before the Commissioner (Appeals-II), against

following issue­

ISSUE Cenvat Interest

Reversal of Cenvat credit of insurance service 44,542 5,756

tax availed- Issue "B" above

Reversal of cenvat availed on Ed. Cess & Sec. 4,57,184 59,081

Higher Ed. Cess paid on CVD, Issue "D" above
TOTAL 5,01,726 64,837

penalty u/s 78(1) 15,41,468

penalty u/s 77(2) 10,000

5. It is contended in appeal memo that there is no provision regarding
reversal of cenvat availed on input service i.e insurance service u/r 3(5)
of CCR,2005;that Ed. Cess & Sec. Higher Ed. Cess paid on CVD, appellant
is eligible to take the credit; that there is no fraud or suppression or
intend to evade the duty and they have accounted for all transaction

pointed out so penalty u/s 78 can not be levied; that duty demanded by
audit part has been paid with applicable interest before issue of SCN,
therefore penalty can not be imposed and; that issuance of SCN itself is
in contravention of section 73(3) as demand with interest paid as when

point out by audit.

6. Personal hearing in the case was granted on 30.11.2017. Shree
Pravin Doshi and Shri Hemal Doshi, both CA, appeared before me and
reiterated the grounds of appeal and submitted additional submission.
They further stated that duty/credit has been reversed on being pointed
out. They submitted that they are paying duty of Rs. 54 crores and they
had bonafied belief before taking credit. Further stated that SCN should, ±;

..50U.. ' S

not have been issued when they paid duty before SCN. ',• /( •) -~,, 0

7, 1 have carefully gone through the facts of the case on recorllt,~1·: 1

grounds of appeal in the Appeal Memorandum and oral/written "
submissions made by the appellants, evidences produced at the time of
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personal hearing. Appellant has not contended the issue "A" and
"C" (except for penalty u/s 78) stated in Table-A above. Three question
of law are involved in this appeal. I shall take up one by one.

8. (Issue -B above) First question of law is that whether Rule 3(5)
of the Cenvat Credit Rules, 2004 ("the Credit Rules") for reversal of
Cenvat credit on inputs or capital goods is also applicable to reversal of
credit availed on input services- i.e. insurance service availed on capital
goods?

9. I find that inputs, input services and capital goods have been
separately defined in the Credit Rules and therefore are independent of
each other. Rule 3(5) of the Credit Rules only talks about the Cenvat
credit taken on inputs or capital goods. It does not refer to the Cenvat on
Input services. In other words, there is no provision in Rule 3(5) of the
Credit Rules to reverse credit of service tax availed in relation to inputs or 0
capital goods when removed from the factory. My view supported by by
judgement of Hon'ble Kolkata CESTAT in the case of M/s Seven Star

Steels Ltd. Versus Commissioner of Central Excise, Customs & Service
Tax, BBSR-II...[ 2013 (30) S.T.R. 532 (Tri. - Kolkata)]. Head notes of said
decision is produced as below.

"Cenvat credit of Service Tax - Input service - Reversal of
credit availed on GTA service - Procurement of iron ores
used in manufacture of sponge iron - No merit in allegation
of iron ore used as such without being used in manufacture
of final product - Input subjected to process of screening
and screening process part of manufacturing process ­
Rule 3(5) of Cenvat Credit Rules, 2004 directed for

reversal of credit on inputs or capital goods and

inapplicable to input services - No merit in impugned
order - Impugned order set aside - Rule 3(5) of Cenvat
Credit Rules, 2004."

In view of above I hold that appellant is not required to reverses cenvat
credit of RS. 44,542/- availed on insurance service and consequently
interest of Rs. 5,756/- is not required to be paid. I set aside the penalty (
50% of 44,542/-) imposed under u/s 78(1) in this regards.

0
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10. (Issue -D above) Now second question of law is whether appellant

is eligible for taking credit of Rs. 4,57,184/- of Ed. Cess & Sec. Higher Ed.
Cess paid on CVD, which he was legally not required _to pay as it being

exempted vide Customs NN 13/2012-Cus & 14/2012-Cus. I am of
considered view that as appellant was not legally required to pay above

duty, and therefore it was not allowable as credit.

11. In view of above, I hold that, since said duty was not leviable in

view of said customs exemption notifications, the appellant is not eligible
to take credit of Rs. 4,57,184/- of Ed. Cess & Sec. Higher Ed. Cess paid
on CVD, under rule 3 of CCR, 2004. I uphold the impugned OIO as far as
it relates to said demand of wrongly availed credit of Rs. 4,57,184/- and

interest on it and imposition of penalty u/s 78 (50% of Rs. 4,57,184/-).

0 12. Now remaining, third question of law is that whether SCN was not
required to be issued in terms of section 73(3) of FA, 1994, considering
the proceeding concluded, as appellant had paid duty and interest pointed

out by departmental officer (before issuance of SCN).

13. Appellant's contention that since duty with interest is paid before
issuance of notice there was no requirement to issue the notice as matter is
deemed to be concluded as. per section 73(3) is not acceptable as section
73(3) is applicable only where there is no fraud, no suppression or no mis­
statement of facts. It was only during the course of audit proceedings that

O the entire event of non payment of tax had come to the knowledge of
department. Had it not been the audit scrutiny of the financial statements of
the appellant, the payment of Service tax would have gone unheeded. I hold
that instant case is not covered under section 73(3) of Finance Act 1994. My
view is supported by decision in the case of Machine Mentel (I) Ltd.[2006
(202) ELT 398 (PH)], wherein it was stated that mere deposition of the,
duty demand before issuance'of SCN cannot give the benefit to the Assessee
for non-imposition of penalty. Hence, I agree with the findings of the
adjudicating authority and uphold impugned OIO as far as it relates to,
imposition of penalty u/s 78 of FA, 1994, recovery of interest and recovery
of credit/duty for above issue "A" , C" and "D" in Table-A. I uphold the
penalty imposed u/s 77(2) of 1994 as appellant has failed to file correct S~~~---...

. . aa) 38me ·.
3 returns and to show reversal of credrt in return. .as" sow, .'° % ./5°·. 'j-s °
14. In view of above, appeal flied by the appellants is partially allo"f(1. i'fJlj'· i

1s. 3r4a#a zar af#ae 3r4at mr fsr 3wt#a rar zr rar &?:.-U
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15. The appeals filed by the appellant stand disposed off in· above

terms. 4co,
(3JTT ~Jen{)

ATTESTED

~ ,/
(R.R. PAJL)

SUPERINTENDENT (APPEAL),

CENTRAL TAX,AHMEDABAD

To,

M/s. Mahalaxmi Infracontract Private Limited,

B-2, Corporate House, Opp.- Pakwan-2,

S.G. Highway road, Ahmedabad- 380 054

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad South .
2) The Commissioner Central Tax, CGST,Ahmedabad South.
3) The Additional Commissioner, Central Tax , Ahmedabad
4) The Asst. Commissioner, Central Tax, Div-VI, Ahmedabad South
5) The Asst. Commissioner(System), Hq, Ahmedabad South.

16 Guard File.
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