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Passed by Shri. Uma Shanker, Commissioner (Appeals)

: @'ﬂ Avrising out of Order-in-Original No. SD-06/18/AC/Mahalaxmi/16-17 Rfe: 29/03/2017 issued
by Asst. Commissioner, Central Tax, Ahmedabad-South

3} aiieraat @1 @ vd gar Name & Address of the Appellant / Respondent
Mahalaxmi Infracontract pvt Ltd
Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as

the one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India :
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A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

e (1)
Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid :

(i) ﬁwﬁgﬁ%wﬁﬁmﬁgﬁm@ﬁﬁﬁmmwmﬁﬁmm HGFR W TR
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during. the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse. ‘

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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(b)  In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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(c)  In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty. ‘
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(d)  Credit of any duty allowed to be utilized towards payment: of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) RRSH omed & Wi S8l Gol BH TP NG ©9 A7 IHY HH & Al ®Yd 200/~ I YA DI Y
3R el WerrT XPH U @G N SATGT 8 o 1000/ — I BIF Y @l W] |

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more.

than Rupees One Lac.
W Yop, DT SATET Yodb T3 HATHY ITTeid ATATRBReT & Ty yfier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) B SeTET Yo AFIIA, 1944 Y URT 3541/ 35-3 B A
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(@)  To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of

appeals other than as mentioned in para-2(j) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of~Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1 ,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of

the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid ‘scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item

of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the D_uty & Pepalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the. pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is @
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section_11 D;
(ii) amount of erroneous Cenvat Credit taken; '
(i) ~amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this orde e th al Qi
10% of the duty demanded:where duty or duty and penalty are in dispute, or Eenal;

penalty alone is in dispute.”




ORDER IN APPEAL

M/s. Mahalaxmi Infracontract Private Limited, B-2, Corporate
House, Opp.- Pakwan-2, S.G. Highway road, Ahmedabad- 380 054 (
centralized STR No. AAGC M4615E SD001) (hereinafter referred to as
‘appellants’) have filed the present appeals against the Order-in-Original
number SD-06/18/AC /Mahalakshmi/ 16-17 dated 29.03.2017
(hereinafter referred to as ‘impugned orders’) passed by the Asst.
Commissioner, Service Tax, Div-VI, Ahmedabad (hereinafter referred to

as ‘adjudicating authority’).

2. The facts of the case, in brief are that appellant reversed following

cenvat credit during audit itself and before of SCN.
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Table-A
Iss- Issue pointed out by audit team vide Cenvat Interest
ue Audit report No. FAR 390/2014-15 reversed paid
A Capital goods (Excavator+ Garder) 8,61,355 1,11,318
on which cenvat have been availed Not
Contested by
has been removed after being used. appellant
Cenvat credit reversal after giving
certain percentage deduction u/r
3(5) of CCR, 2004
B Reversal of Cenvat credit of 44,542 5,756
insurance service tax availed on
above Capital goods removed.
Proportional reversal u/r 3(5) of
CCR, 2004, of credit availed as
capital goods did not remain with
appellant
C Reversal of credit of service taken 17,19,854 2,22,267
on purchase of office building as Not
office building is not input service :::::Zt:: o
D Reversal of cenvat availed on Ed. 4,57,184 59,081
Cess & Sec. Higher Ed. Cess paid on
CVD, though it was exempted vide
NN 13/2012-Cus & 14/2012-Cus
TOTAL PAID 30,82,935 3,98,422

3.

Vide lmpugned OIO whole wrong availment of cenvat ¢redit.demand

of Rs. 30,82,935/- was confirmed invoking extendedéek/uad‘ufgﬂﬁ\(\l) of
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FA, 1994r/w rule 14 of CCR, 2004 and'fbfdered to be recovered with
interest 'u/s 75. Further imp;osed penalty of Rs.”15,41,_468/- (50% of
demand confirmed) u/s 78(1) and penalty of Rs. 10,000/- u/s 77(2) of
FA, 1994. Cenvat credit Rs. 30,82,935/- already reversed along with
interest of Rs. 3,98,422 paid, was appropriated in impugned OIO.

4., Being aggrieved with the impugned order, the appellants preferred
~an appeal on 11.05.2017 before the Commissioner (Appeals-1I), against

following issue-

ISSUE Cenvat Interest

Reversal of Cenvat credit of insurance service 44,542 5,756

tax availed- Issue “B” above

Reversal of cenvat availed on Ed. Cess & Sec. 4,57,184 59,081
Higher Ed. Cess paid on CVD, Issue “D” above

TOTAL 5,01,726 64,837

penalty u/s 78(1) 15,41,468

penalty u/s 77(2) 10,000

O

5. It is contended in appeal memo that there is no provision regarding
reversal of cenvat availed on input service i.e insurance service u/r 3(5)
of CCR,2005;that Ed. Cess & Sec. Higher Ed. Cess paid on CVD, appellant
is eligible to take the credit; that there is no fraud or suppression or
intend to evade the duty and they have accounted for all transaction
pointed out so penalty u/s 78 can not be levied; that duty demanded by
audit part has been paid with applicable interest before issue of SCN,
therefore penalty can not be imbosed and; that issuance of SCN itself is
in contravention of section 73(3) as demand with interest paid as when

point out by audit.

6. Personal hearing in the case was granted on 30.11.2017, Shree
Pravin Doshi and Shri Hemal DoShi, both CA, appeared before me and
reiterated the grounds of appeal and submitted additional submission.
They further stated that duty/credit has been reversed on being pointed

out. They submitted that they are paying duty of Rs. 54 crores and they

had bonafied belief before taking credit. Further stated that SCN should m s

not have been issued when they paid duty before SCN. .’,:fj;f.‘«" \ '?? ‘_

7. I have carefully gone through the facts of the case on recordso,:y"”"

grounds of appeal in the Appeal Memorandum and oral/wrltten »/1

submissions made by the appellants, evidences produced at the time of




V2(ST)59/A-11/2017-18

a

personal hearing. Appellant has not contended the issue “A” and .

“C" (except for penalty u/s 78) stated in Table-A above. Three question

of law are involved in this appeal. I shall take up one by one.

8. (Issue -B above) First question of law is that whether Rule 3(5)
of the Cenvat Credit Rules, 2004 (“the Credit Rules”) for reversal of
Cenvat credit on inputs or capital goods is also applicable to reversal of
credit availed on input services- i.e. insurance service availed on capital

goods?

9. I find that inputs, input services and capital goods have been
separately defined in the Credit Rules and therefore are independent of
each other. Rule 3(5) of the Credit Rules only talks about the Cenvat
credit taken on inputs or capital goods. It does not refer to the Cenvat on

Input services. In other words, there is no provision in Rule 3(5) of the

Credit Rules to reverse credit of service tax availed in relation to inputs or
capital goods when removed from the factory. My view supported by by
judgement of Hon'ble Kolkata CESTAT in the case of M/s Seven Star
Steels Ltd. Versus Commissioner of Central Excise, Customs & Service
Tax, BBSR-IL...[ 2013 (30) S.T.R. 532 (Tri. - Kolkata)]. Head notes of said

decision is produced as below.

"Cenvat credit of Service Tax - Input service - Reversal of
credit availed on GTA service - Procurement of iron ores
used in manufacture of sponge iron - No merit in allegation
of iron ore used as such without being used in manufacture
of final product - Input subjected to process of scre'en/'ng
and screening process part of manufacturing process -
Ruie 3(5) of Cenvat Credit Rules, 2004 directed for
reversal of credit on inputs or capital goods and
inapplicable to input services - No merit in impugned
order - Impugned order set aside - Rule 3(5) of Cenvat
Credit Rules, 2004.”

In view of above I hold that appellant is not required to reverses cenvat
credit of Rs. 44,542/~ availed on insurance service and consequently
interest of Rs. 5,756/~ is not required to be paid. I set aside the penalty (

50% of 44,542/-) imposed under u/s 78(1) in this regards. e 1
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10. (Issue —D above) Now second question of law is whether appellant
is eligible for taking credit of Rs. 4,57,184/- of Ed Cess & Sec. Higher Ed.
Cess paid on CVD, which he was legally not required to pay as it being
exempted vide Customs NN 13/2012-Cus & 14/2012-Cus. I am of
considered view that as appellant was not legally required to pay above
duty, and therefore it was not allowable as credit. -

11. In view of above, I hold that, since said duty was not leviable in
view of said customs exemption notifications, the appellant is not eligible
to take credit of Rs. 4,57,184/- of Ed. Cess & Sec. Higher Ed. Cess paid
on CVD, under rule 3 of CCR, 2004. I uphold the impugned OIO as far as
it relates to said demand of wrongly availed credit of Rs. 4,57,184/- and -
interest on it and imposition of penalty u/s 78 (50% of Rs. 4,57,184/-).

12. Now remaining, third question of law is that whether SCN was not
required to be issued in terms of section 73(3) of FA, 1994, considering
the proceeding concluded, as appellant had paid duty and interest pointed

out by departmental officer (before issuance of SCN).

13. Ap'pel'lant’s contention that since duty with interest is paid before
issuance of notice there was no requirement to issue the notice as matter is
deemed to be concluded as-per section 73(3) is not acceptable as section
73(3) is applicable only where there is no fraud, no suppression or no mis-
statement of facts. It was only during the course of audit proceedings that
the entire event of non payment of tax had come to the knowledge of
department. Had it not been the audit scrutiny of the financial statements of
the appellant, the payment of Service tax wauld have gone unheeded. I hold
that instant case is not covered under section 73(3) of Finance Act 1994. My
view is supported by decision in the case of Machino Montel (I) Ltd.[2006
(202) ELT 398 (P&H)I, wherein it was stated that mere deposition of the-

duty demand before issuance’of SCN cannot give the benefit to the Assessee

for non-imposition of pénalty. Hence, I agree with the findings of the

adjudicating authority and uphold impugned OIO as far as it relates to,
penalty u/s 78 of FA, 1994, recovery of interest and recovery
v and “D” in Table-A. I uphold the

imposition of
of credit/duty for above issue A",
penalty imposed u/s 77(2) of 1994 as appellant has failed to file correct ST}%@

. L e
3 returns and to show reversal of credit in return. S o,
RO, :
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15. The appeals filed by the appellant stand disposed off in above .
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ATTESTED

M

(R.R. PAQL)

SUPERINTENDENT (APPEAL),

CENTRAL TAX, AHMEDABAD

To,

M/s. Mahalaxmi Infracontract Private Limited, | ' _
B-2, Corporate House, Opp.- Pakwan-2,

S.G. Highway road, Ahmedabad- 380 054

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad South .

2) The Commissioner Central Tax, CGST,Ahmedabad South.

3) The Additional Commissioner, Central Tax , Ahmedabad

4) The Asst. Commissioner, Central Tax, Div-VI, Ahmedabad South

5) The Asst. Commissioner(System), Hgq, Ahmedabad South. Q
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